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d5-02266 



I, 



Attached i a Exhibits for the supplemental declaration. 



The attached infonnatian is CONFTOENTIAL and is intended only for the use of the addressee(s) 
identified above. If the reader of this message is not the intended rccipient(s) or the employee or agent 
responsible for delivering the m^sage to the intended recipieat($)^ please note that any disseinixxation, 
distribution or copying of the comznunication is strictly prohibited. Anyone who receives this 
conKnunication in enor should notify us immediately by telephone (202-619-0150) and rrtum the 
original message to us at the address above via U.S. Mail Thank you. 
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Medicare Appeals Transfer from SSA to HHS 
GAO Exit Conference April 28, 2005 



Introduction 

• The Medicare Prescription Drug, Improvement, and Modernization Act (MMA) 
mandated that SSA transfer responsibility for the administrative law judge (ALJ) function 
for hearing Medicare appeals from SSA to HHS between July 1, 2005 and October 1, 
2005, consolidating all levels of the appeals process within a single federal agency. 
MMA directed SSA and HHS to develop a plan by April 1, 2004, detailing how the 
transfer would take place. 

Backgromid 

• Medicare's fee-for-service health care program covers a variety of health care services 
including iiq>atient hospital care, physician services, and certain diagnostic tests. 
Beginning in January 2006, beneficiaries will be able to participate in Medicare's new, 
volxmtary prescription drug benefit, 

• The Centers for Medicare & Medicaid Services (CMS), an agency vvdthin HHS, is 
responsible for administering the Medicare program, with assistance from its claims 
adniinistration contractors. These contractors are responsible for paying claims that are 
properly submitted and identifying and denying claims that are invalid, incomplete, or 
improper. 

• Denied Medicare claims can be appealed through an administrative process consisting of 
four levels of review. SS A's ALJs currently perform the third level of review, 

• Prior to MMA's passage. Congress enacted the Medicare, Medicaid, and SCHIP Benefits 
Improvement and Protection Act of 2000 (BIPA), which called for reforms, including 
shorter timeframes for processing Medicare appeals. 

• The March 8, 2005 Federal Register contained the Interim Final Rule that included 
procedures and guidance on implementing statutory changes resulting from both BtPA 
and MMA. 



• 



Implementation of BIPA and MMA — ^which includes the transfer of responsibility for the 
third level of the appeals process from SSA to HHS— will result in changes to the appeals 
process. These changes include; 

o Replacing the claims administration contractors, who resolve ^peals at the 
second level of the process, with a new type of contractor — ^laiown as qualified 
independent contractors (QICs), 

o Requiring faster resolution of appeals at all levels in the process, QICs will be 
expected to resolve appeals in 60 days, compared to the current 120-day 
requirement expected of the claims administration contractors. The HHS ALJ 
office will be expected to resolve an appeal within 90 days. SSA currently has no 
time limit to resolve «q)peals and, on average, through March of FY 05, took 295 
days. However, BIPA's shorter timeframes will become effective as the QICs 
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complete reconsiderations of claims and appeals from these reconsiderations 
arrive at the HHS ALJ office. 

Below h our anderstanding of various actions taken by HHS and SSA related to the 
appeals traasfer, as of April 28, 2005* 

Location of hearing offices 

• HHS examined SSA data showing where Medicare appeals are heard and determined that by 
July 1, 2005^ it would locate the administrative function and chief judge's oflSce in 
Arlington, VA, and 4 hearing offices in Miami, FL; Cleveland, OH; Irvine, CA, and the 
Arlington^ VA site. 

• HHS detennined that it will assign 4 ALJs to its Arlington office and one managing chief 
judge and 15 ALJs to each of the other 3 locations. HHS stated that having.a small number 
of offices is cost-effective and will enable it to open these offices quickly. HHS noted that 
the agency may later need to realign this structure based on workload experience. 

Technology used for hearings 

• HHS expects that appellants will generally be willing to use VTCs. According to a 1999 
Report fit>m the Office of the Inspector General (http://oig.hhs.gov/oci/reports/oei-04-97- 
Q016Q.i>df ) about 90 percent of appellants are providers or suppliers, many of whom are 
represented by law jfirms with their own VTC equipment. HHS stated that some ALJs and 
beneficiaries will still travel to hearing locations. It also acknowledged that it does not have 
a reliable projection of fiiture appeals associated with the new prescription drug benefit. 

• HHS will have 3 1 VTCs in its 4 hearing offices and may also utilize VTCs available in its 10 
regional offices. SSA offered HHS the use of VTCs at 71 sites for an estimated 9,000 VTC 
hearings a year. HHS may use private vendors to obtain additional VTC access and cunrently 
has access to vendors through GSA contracts. These private vendors have relevant 
experience and are often used for depositions. 

• CMS is conducting a study on the feasibility of beneficiaries requesting an c^peal 
electronically ,( the Medicare Beneficiary Portal (MBP) pilot), using a CMS website, for a 
limited community. Based on the asssessment of the MBP pilot, the project fimctionality 
may be expanded to allow beneficiaries to file appeals electronically. There is no finite time 
firame for tiie pilot project, however, participation may expand via controlled roll-outs over 
the course of the next two years, 

Weoolfttionft 

• HHS's Interim Final Rule stipulated use of VTCs, when available. However, according to 
HHS, appellants will be granted an in-person hearing upon a showing of good cause. 
Appellants who request and receive an in-person hearing waive the right to a decision within 
90 days. However, HHS is committed to resolving these appeals as rapidly as possible. The 
regulations did not address whether appellants would be paid for travel. HHS said it will 
issue guidance on travel by the time of the transfer of the ALJ function fix)m SSA to HHS. 



Page 2 of 4 



3/5 



Fax 3ent by c=a ^2^:^^-^-02266- RBW ^^o^Whient 25-4 Filed 10/31^a§-^^P^d^^4 of g^= ^^^ 



Medicare Appeals Transfer from SSA to HHS 
GAO Exit Conference April 28, 2005 

Hiring 

• In the transition plan, HHS estimated that a minimum of 50 ALJs will be needed to process 
the workload. HHS plans to hire a total of 52 ALJs (4 in the Arlington office and 16 in each 
of the other 3 offices). Three of the 4 managing ALJs and 3 of the 4 hearing office managers 
have been hired. HHS has hired the acting chief judge — ^who is responsible for developing 
policies and procedures and making key human resource allocation decisions — ^and of the 49 
supervisory ALJs, several offers have been made and HHS is close tomaking several more 
offers. HHS's plan is to hire half of its AUs and staff by mid-June 2005 and the other half 
near the ^id of My 2005 because the workload will not be at fiill strength on July 1, 2005 
but will ramp up as appeals requests begin to arrive after the transition, 

• HHS stated that the Managing ALJs it has hired have Medicare experience. However, it 
emphasised that MMA did not require that it hire ALJs with Medicare expertise — otily tiaat it 
consider this as a factor in the hiring process. All judges will receive intensive substantive 
Medicare training. 

Training 

• HHS has identified the training needs for ALJs and support staff and plans to begin training 
in mid-June 2005 for the first group of new hires, HHS rq>orted that staff will receive 80 
hours of initial training — including Medicare-related training — and that individuals who are 
beginning careers as ALJs will attend the National Judicial College in early July 2005, The 
majority of the training will be conducted prior to the staffs start date to hear cases and some 
training will most appropriately be done during the first month of woric via self-instructional 
materials. 

Case Tracking 

• HHS completed testing for the new system for the QIC and ALJ levels over a two week 
period from April 1 1 to April 22, 2005. 

Contingency Plans 

• SSA estimates that it would need to decide 71,848 Medicare appeals cases by Septemb^ 30, 
2005 to con:q)lete its pending workload. This includes an estimated 43,173 appeals cases 
received during FY 2005, in addition to the 28,675 cases pending at the end of FY 2004. 
While HHS indicated that it cannot validate the SSA estimates, it expressed concern that 
these numbers may not be current 

• HHS states that its interim deadline of July 1, 2005 — 3 months before the mandatory ,; | 
deadline — ^allows time to address potential problems. In addition, although all offices are on 
schedule to be operational in time for the office openings, alternate space options have been 
explored to ensure that each office will be operational at the necessary time. 

• HHS cited existing authorities, including MMA and the Economy Act, in describing the 
'mechanism* that would allow it to continue using SSA's ALJs for SSA to continue 

processing the wozkload. 
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